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PollutIon Contro’ Board

Petitioner, ) No. PCB 04-186

)
vs. ) (PollutionControlFacility

) SitingAppeal)
COUNTYBOARD OFKANKAKEE COUNTY, )
ILLINOIS, )

)
Respondent. )

WASTE MANAGEMENT OF ILLINOIS, INC.’S OBJECTION
TO MICHAEL WATSON’S MOTION TO INTERVENE

WasteManagementofIllinois, Inc. (“WMII”), by andthroughits attorneys,Pedersen&

Houpt, P.C.objectsto MichaelWatson’s(“Watson”) Motion to Intervene. In supportthereof,

WMII statesasfollows:

1. OnApril 21, 2004,WMII filed with theIllinois Pollution ControlBoard(“Board”)

its Petitionfor Hearingto ContestSiteLocationDenial(“Petition for Review”)pursuantto

Section40.1(a)oftheIllinois EnvironmentalProtectionAct (“Act”).

2. ThePetitionfor Reviewcontestsandobjectsto theCountyBoardofKankakee

County’s (“CountyBoard”) decisiondenyingWMII’s requestfor sitelocationapprovalofthe

expansionoftheKankakeeLandfill on thegroundsthat(i) thesitingprocessandproceduresused

in reachingthedecisionwerefundamentallyunfair; and(ii) thedenialofsite locationapproval,

andthefinding that certainstatutorycriteriawerenotmet, wereagainstthemanifestweightof

theevidence.
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3. OnJune22, 2004,Watsonfiled aMotion to Interveneseeking(i) “to gather,

respondto andpresentevidencerelatedto the issuesbeingraisedby WMII ...“; (ii) to seek

discoverythatis not soughtby KankakeeCounty; and(iii) to makelegal argumentsnot raisedby

KankakeeCounty. (SeeWatsonMotion to Intervene,¶~J4,10).

4. For thereasonsdiscussedbelow,Watson’sMotion to Interveneshouldbedenied.

5. Permittingthird partyobjectorsto intervenein theappealofadecisiondenying

local sitingapprovalwould runcounterto theprovisionsoftheAct, aswell astheBoard’s

ProceduralRules(“Rules”), governingtheappealprocess.Section40.1 oftheAct andSection

107.200(a)oftheRulesallow theapplicantto appealadecisiondenyinglocalsiting approvalof

apollutioncontrolfacility. See415 ILCS 5/40.1(a)(2002); 35 Ill. Adm. Code107.200(2002).

A thirdpartymayonly appealadecisiongrantinglocal siting approval.See415 ILCS 5/40.1(b);

35 Ill. Adm. Code107.200(b)

6. Illinois courtshaveinterpretedSection40.1 oftheAct to precludethirdparties

from seekingreviewofadecisiondenyingsiting for afacility. WasteManagementofIllinois

Inc. v. Illinois Pollution ControlBoard, 160 Ill. App. 3d 434, 443-44,513 N.E.2d 592, 598 (2d

Dist. 1987);McHeniyCountyLandfill, Inc. v EnvironmentalProtectionAgency,154Ill. App. 3d

89, 94-95,506N.E.2d372, 376 (2dDist. 1987). TheBoard, in turn, hasheldthatallowing third

partiesto intervenein appealswould be, in effect,grantingapplicantstatusto someonewhodoes

not fall within theparametersofSection40.1(a). Land& Lakes,Co. v. RandolphCountyBoard

ofCommissioners,No. PCB99-69,slip op. at p. 1-2 (March 18, 1999);LandandLakes

Companyv. Village ofRomeoville,No. PCB94-195,slip op. atp. 4-5 (September1, 1994).
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7. Third partyobjectorsareprecludedfrom interventionin an appealfrom a denial

of asitingapproval. RochelleWasteDisposalv. City CounciloftheCity ofRochelle,Illinois,

No.PCB03-218,slip op. at 2 (July 10, 2003); WasteManagementofIllinois, Inc. v. County

BoardofKaneCounty,Illinois, No.PCB03-104,slip op. at2 (February20, 2003). Theonly

interventionallowedin theappealofa sitingdenial is by a state’sattorneyor theAttorney

Generalrepresentingthepublic interest. RochelleWasteDisposal,slip op. at 2.

8. Watsoncontendsthathe shouldbeallowedto intervenebecauseheis an adjacent

propertyownerwhosepropertyrightswill bedirectlyand adverselyimpactedby theproceeding.

(Motion to Intervene,¶~f6,9, 10, 12.) His contentionis meritless.NeithertheAct northecases

construingit allow anadjacentpropertyownerto appealfrom adenialofa local sitingrequest.

415 ILCS 5/40.1;RochelleWasteDisposal,slip op. at2; KaneCounty,slip op.at 2. Moreover,

themotionsto intervenedeniedinRochelleWasteDisposalandKane Countyweremadeby

objectorswho allegeda direct andadverseeffect by agrantof sitingapproval,asWatsonhas

donehere. Suchallegationsdo not confertheright to appealor intervene. See415 ILCS 5/40.1;

LoweTransfer,Inc. v. CountyBoardofMcHenry County,Illinois, No. PCB03-221, slip op. at 1

(July 10, 2003);RochelleWasteDisposal,slip op. at 2; KaneCounty,slip op. at2.

9. Finally, theVillage hasfailed to statesufficientgroundswarrantingintervention

underSection101.402of theBoard’sProceduralRules. Subsection(d) ofSection101.402,

providesthat, subjectto Section101.402(b),theBoardmaypermit a personto intervenein an

adjudicatoryproceedingif theperson:(1) hasa conditional statutoryright to intervenein the

proceeding;(2)maybemateriallyprejudicedabsentintervention;or(3) is sosituatedthat the
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personmaybeadverselyaffectedby a final Boardorder. 35 Ill. Adm. Code101.402(d).Watson

claimsthat hemaybeadverselyaffectedby a final Boardorder. (SeeMotion to Intervene,¶9).

However,Watsonhasnot providedanythingmorethanaconclusorystatementto supporthis

positionthathewill beadverselyaffectedby a grantofsiting approval.TheBoardhasheldthat

simplisticstatementsof adverseeffectsandmaterialprejudiceunsupportedby factswill not

makea casefor intervention.Stuartv. Fisher,No.PCB 02-162,slip op. atp. 1-2 (January23,

2003);2222ElstonLLC v. PurexIndustries,Inc.,No. PCB03-55,slip op. atp. 2-4(January23,

2003).

10. Watsonalsoclaimsthat interventionis neededsothat hecanarguepointsof law

thattheCountyBoardmaynot raise. (SeeMotion to Intervene,¶10). However,theBoardhas

heldthat it is insufficient to baseinterventionon thebeliefthattherespondentwill not

adequatelyrepresenttheconcernsofthirdparties.SeeAlloy Engineering& CastingCo.,slip op.

atp. 5-6.

WHEREFORE,WasteManagementof Illinois, Inc. respectfullyrequeststhat the

Pollution ControlBoardenteranorderdenyingMichaelWatson’sMotion to Intervene,andfor

suchotherand furtherreliefastheBoarddeemsappropriate.

RespectfullySubmitted,
ManagementofIllinois, Inc.

OneofIts/Attorneys
DonaldJ.Moran
LaurenBlair
PEDERSEN& HOUPT,P.C.
161 NorthClark Street,Suite3100
Chicago,Illinois 60601
(312)641-6888
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PROOF OF SERVICE

Victoria L. Kennedy,anon-attorney,onoathstatesthat sheservedtheforegoingWaste
Managementof Illinois, Inc.’s Objection to Michael Watson’s Motion to Intervene by
enclosingsamein anenvelopeaddressedto thefollowing partiesasstatedbelow,andby
depositingsamein theU.S.mail at 161 N. Clark St.,Chicago,Illinois 60601,on orbefore5:00
p.m. on this 1stdayofJuly, 2004:

Mr. Charles F. Heisten
Hinshaw & Culbertson
P.O. Box 1389
Rockford, IL 61 105-1389

Elizabeth S. Harvey
SWANSON,MARTIN & BELL
One IBM Plaza, Suite 3300
330 North Wabash Avenue
Chicago, IL 60611

Jennifer J. Sackett Pohlenz,
175 W. Jackson Boulevard,
Chicago, IL 60604

Mr. Edward Smith
KankakeeCountyState’sAttorney
450 East Court Street
Kankakee,IL 60901

BradleyHalloran,HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11thFloor
Chicago,Illinois 60601

Victoria L. Kennedy ‘~

Esq.
Suite 1600
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